
MANAGING EMPLOYEES 
DURING A CRISIS
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ROADMAP

• Introduction 
• Responding to a Crisis
• Employee Speech During a 

Crisis
• Employee Political Activity
• Professionalism Policies
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RESPONDING TO A CRISIS
• County Concerns:

– Maintaining Services

– Employee Health and Safety

– Public Health and Safety

– Rapidly Changing Guidance

– Policies/Job Descriptions/Collective Bargaining 
Agreements

– RIFS
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MAINTAINING SERVICES

• Essential and Non-Essential Employees

– Job Descriptions

– Collective Bargaining Agreements

• Workplace Considerations

– Physical Modifications to Work Environment

– Modifications to Work Schedule

– Modifications to Public Access

• Limiting Hours or Access to Services 
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ESSENTIAL V. NON-ESSENTIAL
• How do wo determine?

• Why does it matter?

• What do we do?

– “Work from home”

– Paid Administrative Leave

– Layoffs

– Furloughs
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TELEWORKING

• Should we allow employees to “work from home?”

• Teleworking considerations?

– Hours of Work and Overtime 

– Supervision of Work

– Cybersecurity

– Application of Policies While Teleworking
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TELEWORKING POLICIES

When permitting telework, even temporarily, it is 
critical to have a policy in place to set forth 
teleworking standards.
– Hours of work
– Free of hazards and distractions
– No guests or personal meetings
– Regularly communicating with supervisors
– Limit social media or other personal uses of 

devices
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TELEWORKING ACCOMMODATION

If a request for telework is received, the employer 
should evaluate the request as they would any 
other reasonable accommodation request; by 

engaging in the interactive process.
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SICK LEAVE

Generally, Ohio public employees are entitled to sick 
leave for “absence due to personal illness, pregnancy, 
injury, exposure to contagious disease that could be 
communicated to other employees, and illness, injury, 
or death in the employee's immediate family.” R.C. 
124.38 (C). 
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EMERGENCY PAID SICK LEAVE ACT (EPSLA)

The Families First Coronavirus Response Act (FFCRA) 
provides paid sick leave to qualifying employees 

through the Emergency Paid Sick Leave Act (EPSLA). 
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EMERGENCY PAID SICK LEAVE ACT (EPSLA)

An employee may be entitled to such leave if they need to:

1. Quarantine or isolate under a federal, state, or local order;

2. Comply with an order to self-quarantine by a health care 
provider or professional;

3. Seek a medical diagnosis for COVID-19 symptoms;

4. Care for an individual in their household subject to an order 
described in (1) or (2); or

5. Care for their child whose school or childcare provider is 
closed for reasons related to COVID-19.
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EMERGENCY PAID SICK LEAVE ACT (EPSLA)

An employee may be entitled to such leave if they need 
to:

1. Quarantine or isolate under a federal, state, or local 
order;

2. Comply with an order to self-quarantine by a health 
care provider or professional;

3. Seek a medical diagnosis for COVID-19 symptoms;

4. Care for an individual in their household subject to 
an order described in (1) or (2); or

5. Care for their child whose school or childcare 
provider is closed for reasons related to COVID-19.
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Up to 80 hrs
of  paid sick 
leave at the 
employee’s 
regular rate

Up to 80 hrs
of  paid sick 
leave at 2/3’s 

the employee’s 
regular rate



THE FAMILIES FIRST CORONAVIRUS RESPONSE 
ACT (FFCRA)

Employees are entitled to an additional 10 weeks of paid FMLA 
leave, on top of EPSL, when they are unable to work because 
they are caring for their son or daughter whose school or 
childcare provider is closed or unavailable because of reasons 
related to COVID-19 through the Emergency Family and Medical 
Leave Expansion Act (EFMLEA).
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THE FAMILIES FIRST CORONAVIRUS RESPONSE 
ACT (FFCRA)

- Qualifications: The employee must have been 
employed for at least 30 calendar days. 

- Pay: 2/3’s their regular rate of pay.

- Duration: The program began on April 1, 2020 and 
will run through December 31, 2020.
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PAID ADMINISTRATIVE LEAVE, LAYOFFS & 
FURLOUGHS

• Paid Administrative Leave
– Administrative Leave, O.R.C. § 124.388(A).

• Layoffs
– Layoffs are governed by R.C. 124.321-.328

• Reasons for Job Abolishments O.R.C. § 124.321(D).

• County Cost Savings Program (CSP’s) - O.R.C. §
124.393.

• Modified Work Schedules
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ADA CONCERNS

• Review EEOC Guidance

• Mandating Use of Sick Leave
– Questions Regarding Symptoms 

– Quarantining

– Policies/Collective Bargaining Agreements 

• Temperature Checks

• Hiring Issues
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HEALTH AND SAFETY

• Implementing Standards
– What to Consider?

• Role of Supervisors

• Insubordination

• Discipline

• Return to Work Guidelines

• Unions
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INSUBORDINATION

• Willful refusal to follow a supervisor’s 
directive
– Clear Order

– Exceptions:
• Health and Safety

• Unlawful Order

• Supervisor Responses
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EXAMPLES OF 
INSUBORDINATIONDURING CRISIS

• “Call Law Enforcement, the Employee won’t leave my 
office!”

• “I won’t wear a mask or social distance in the 
breakroom!”

• “I have to use the bathroom…look away, I am going right 
here!”

• “I am not comfortable returning to the office, so I won’t 
be in!”

• Confrontation with supervisor regarding safety plan.
– What are your responses?
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PROFESSIONALISM
• Under certain circumstances, employers are 

permitted to impose limitations on the speech of 
employees when such speech violates the 
employer’s workplace policies. 

– Policies must be enforced regularly and in a non-
discriminatory manner.

– Regulations for both on- and off-duty conduct and speech 
may be imposed, subject to limitations.
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ON-DUTY USE

21

On the Employers’ Devices: Employers may entirely prohibit an 
employee’s personal use of employer-owned devices. This 
includes restricting access to social media sites like Facebook, 
Instagram, and Twitter as well as personal email sites.

On the Employees’ Devices: Employers may entirely prohibit 
employees from using their personal devices- including cell 
phones- during working hours.



OFF-DUTY USE
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On the Employers’ Devices: Employers may prohibit the 
off-duty use of their devices for personal use, however, 
employers may not prohibit employees from using 
employer-owned devices to communicate with one 
another about working conditions.

On the Employees’ Devices: Employers may restrict 
employees’ speech regarding management or 
coworkers, confidential information, or using the 
employer’s logo.



SOCIAL MEDIA AND A CRISIS

• What can an Employer do in response to employee 
and public concerns posted online during a crisis?

– Policies

– First Amendment

– Fourth Amendment

– Just Cause 
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CONSTITUTIONAL PROTECTIONS FOR 
PUBLIC EMPLOYEE SPEECH

• First Amendment. 

– The First Amendment protects public employees’ right to 
speak on matters of political, social, or other community 
concerns so long as their speech does not outweigh the 
government’s interest in maintaining an orderly and 
efficient operation. 

• Fourth Amendment. 

– The Fourth Amendment protects public employees from 
unreasonable searches and seizures, which generally 
prohibits employers from searching through an   
employee’s personal belongings. 

24



TRANSITION FROM THE COVID CRISIS TO 
ELECTION 2020

• Various state and federal laws permit varying levels of 
political expression, depending on the content of the 
speech, where the speech was made, and to whom the 
speech was made.

– Political activity- the partisan political activities of public 
employees are regulated by R.C. 124.57 and OAC 123:1-46-02.

– Nepotism- federal laws require fair and impartial hiring and 
state laws prohibit public employees from providing 
employment benefits to family members.

– Free Speech- public employees have a First Amendment right to 
speak on matters of political, social, or other community 
concerns; however, this right is not unlimited.
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POLITICAL ACTIVITY

• Under Ohio law, classified officers and employees 
are prohibited from participating in partisan 
political activities. 

– “Classified service”- all persons in active pay status serving 
in the competitive classified civil service of the state, 
unless explicitly exempted by the Revised Code.

– “Political activity”- partisan activities, campaigns, and 
elections involving primaries, partisan ballots, or partisan 
candidates.
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POLITICAL ACTIVITY HYPOTHETICALS

• Jan is a public employee working for the 
County Sheriff’s Office and wants to be 
more involved in the politics of her local 
community. With the upcoming election in 
2020, Jan is determined to get her favorite 
candidate, Molly, elected. Which of the 
following activities may Jan engage in? 

1. Can Jan give money to Molly’s campaign? 

2. Can Jan go to Molly’s campaign rallies after 
work?

3. Can Jan wear her Molly-2020 pin to work? 
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POLITICAL ACTIVITY HYPOTHETICALS

• Which of the following activities may Jan engage in? 

4. Can Jan distribute flyers at work advocating for Molly in 
the upcoming election?

5. Can Jan attend a campaign dinner in support of Molly 
which requires attendees to pay $600 a ticket?

6. During the dinner, several supporters of Molly’s 
opponent start yelling insults about Molly’s campaign 
policies. Jan knows their claims about Molly’s polices are 
false and wants to set the record straight. Can Jan take 
the stage and set the record straight on Molly’s policies?
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POLITICAL ACTIVITY HYPOTHETICALS

• Brian is an employee for the County Sheriff’s Office.    
He has been frustrated with the current Sheriff and 
believes anyone else would be better. Can Brian engage 
in any of the following activities? Why or why not?

1. In a Facebook post, Brian liked the Sheriff’s opponent.

2. Brian stood outside the polling place in a campaign t-shirt and 
instructs customers to vote for the opponent. 

3. Frustrated his preferred candidate lost, Brian has decided to 
start his own campaign to run for Sheriff in the next election.
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THE ADA
Qualifications, Requests for Accommodation, Fitness-for-Duty 

Examination, and Disability Separations
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ROADMAP

• Introduction to ADA
• Applicability
• Reasonable Accommodations
• Undue Hardship Defense
• Disability & Discipline
• Fitness for Duty Testing
• Managing Complaints
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INTRODUCTION
• Purpose

The ADA was enacted to ensure that individuals with 
disabilities are given the same consideration for 
employment that individuals without disabilities are 
given.

• Protections
The Americans with Disabilities Act of 1990 (“ADA”) 
makes it unlawful for an employer to discriminate 
against an employee on the basis of a disability.
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“QUALIFIED INDIVIDUAL”

• An individual with a disability must be qualified to 
perform the essential functions of the position 
with or without reasonable accommodation. 
Whether an individual is a “qualified individual” 
depends on a two-part inquiry:

– First, the employer must determine if the individual is 
“otherwise qualified.”

– Second, the employer must determine if the individual 
can perform the “essential functions” of the position 
with or without a “reasonable accommodation.”
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AN OTHERWISE “QUALIFIED INDIVIDUAL”

An employee is otherwise qualified if he or she 
satisfies the prerequisites for the position, such as 
possessing the appropriate educational background, 
employment experience, skills, licenses, etc.
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ADA PROTECTIONS
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Have a physical or mental impairment 
that substantially limits a major life 
activity;

Have a record of a substantially limiting 
impairment; or

Are regarded as having a substantially 
limiting impairment.



PHYSICAL & MENTAL IMPAIRMENTS

A physical or mental impairment is any 
physiological disorder or condition, cosmetic 
disfigurement, or anatomical loss affecting one 
or more of several body systems, or any mental 
or psychological disorder. 
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REGARDED AS SUBSTANTIALLY LIMITED IN 
A MAJOR LIFE ACTIVITY
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Courts will often look to whether or not the employer regards 
the individual as having a disability by looking at the employer’s 
conduct towards the employee.  Employers often have concerns 
that may result in excluding individuals with disabilities.  Such 
concerns include:

• Productivity;
• Safety;
• Insurance;
• Liability;
• Attendance;

• Cost of accommodation and 
accessibility;

• Workers’ compensation 
costs; and

• Acceptance by coworkers and 
customers.



MEDICATIONS & DISABILITIES
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• For purposes of determining whether a worker 
suffers from a disability as defined by the ADA, it 
makes no difference whether the major life 
function is affected directly by a disability, or 
indirectly by the side effect of medication taken 
for a medical or physical condition. 

– Verity Property Management, Inc. Settlement, 2019.
– Fehr v. McLean Packaging Corp., 860 F. Supp. 198 (E.D. 

Pa. 1994).
– Franklin v. U.S. Postal Service, 687 F. Supp. 1214 (S.D. 

Ohio Western Division, 1988).



MITIGATING MEASURES & DISABILITIES

• An employee may be “disabled” under the 
ADA if their impairment would render them 
“substantially limited in a major life activity” 
- absent a mitigating measure. 

• Exceptions: eye glasses and contacts.
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REASONABLE ACCOMMODATIONS
• A reasonable accommodation is any change or 

adjustment to a job or work environment that 
permits a qualified applicant or employee 
with a disability:

– To participate in the job application process; 

– To perform the essential functions of the job; or 

– To enjoy the benefits and privileges of 
employment equal to those enjoyed by employees 
without disabilities.
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DENYING REASONABLE ACCOMMODATIONS

If an applicant or employee refuses to accept a 
reasonable accommodation, then the individual 
may be considered non-qualified.
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REASONABLE ACCOMMODATIONS

• The acquisition or 
modification of equipment  
or devices;

• Job restructuring;
• Part-time or modified work 

schedules;
• Adjusting or modifying 

examinations, training 
materials or policies;

• Reassignment to a vacant 
position;

• Providing readers and 
interpreters; and 

• Making the workplace readily 
accessible to and usable by 
people with disabilities.
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• Examples of reasonable accommodations include:



UNDUE HARDSHIP

• An accommodation poses an undue hardship when 
it is:

– Unduly costly;

– Substantial;

– Disruptive; or

– Fundamentally alter the employer’s business. 
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INTERACTIVE PROCESS

• Employers should engage in an interactive process  with 
the employee to determine whether an accommodation is 
reasonable.
– The employee bears the initial burden of identifying an 

accommodation.

– If an accommodation is not obvious to the employee, the 
employer must make a reasonable effort to identify a 
reasonable accommodation by engaging in an interactive 
process with the employee.

– If an employee requests an unreasonable accommodation, the 
employer must work with the employee to find a reasonable 
one.
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DISABILITY & DISCIPLINE
• The ADA requires employers provide reasonable 

accommodations for employees with qualifying 
impairments, but it does not require employers to 
tolerate misconduct.

– Curley v. City of N. Las Vegas, 772 F.3d 629 (9th Cir. 2014).

– Landefeld v. Marion General Hospital, Inc., 994 F.2d 1178 
(6th Cir. 1993).

– Leatherwood v. Houston Post Co., 54 F.3d 553 (5th Cir. 
1995).
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FITNESS FOR DUTY TESTING
When an employer believes an employee’s disability interferes 
with the employee’s ability to do their work, the employer may 
require the employee complete a fitness for duty exam before 
returning to work.

• The exam must be job related and consistent with business 
necessity. 

• The employer’s belief must be based on objective criteria that 
either:
– The employee’s ability to perform essential job functions is impaired 

by the medical condition; or

– The employee poses a direct threat due to                                               
the medical condition. 
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MANAGING EEOC COMPLAINTS
1. Review the EEOC notice charge and follow the instructions within.

2. Consider EEOC mediation.

3. Respond to any additional requests for more information by the EEOC.

4. Protect Employees from Retaliation.

5. If the EEOC determines there is no probable cause for discrimination, their 
investigation ends, and the employee is issued a “Notice of Right to Sue.” 

6. If the EEOC finds discrimination has occurred, they will first attempt 
conciliation. 
– If conciliation is successful, neither party may sue, and the conciliation decision 

is implemented. 
– If conciliation is unsuccessful, the EEOC may bring a lawsuit against the 

employer on behalf of the employee or release the matter for the individual 
employee to pursue the claim in court.
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MANAGING OCRC COMPLAINTS
1. Once an employee files a charge against you, you will be asked whether 

you will agree to mediate the claim. 

2. If the employee and employer do not agree to mediation, then the OCRC 
assigns a neutral investigator to determine whether there is enough 
evidence to support the discrimination charge.

3. The investigator will generally request the employer respond to the charge 
with a position statement.

4. If the OCRC investigator determines that there is probable cause showing 
discrimination occurred, you will be offered a chance to try to resolve the 
charge. You may also request the OCRC reconsider the charge.

5. If the OCRC finds no probable cause of discrimination, the employee will 
be issued a “Notice of Right to Sue” and may bring their complaint to 
court.
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Thank You!
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